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The Communication Trust
Every child understood





The Communication Trust response to the Revision to the SEN and Disability Code of Practice: 0-25 years consultation

Executive summary: 

Overall there have been some really positive improvements to the code. However, there are still a range of necessary changes required in order to ensure the code provides the very best support and opportunities for children with SLCN/SEND.

The main issues are around 

· How the code will work in practice; this is still unclear and would benefit from further clarification 

· The lack of focus on children age 0-2 – we make a number of suggestions throughout the response on how this could be improved to ensure these children are identified, supported and that information and advice is available for parents 

· There remains a worrying lack of clarity around securing support for children and young people without an EHCP, which will be the majority of children with SLCN. This group of children are already significantly under identified and therefore not appropriately supported. The current guidance does little to reassure us that the position will be strengthened for these children. In many cases we are concerned they may be worse off

· There continues to be a lack of clarity around process and timescales which means the positive ethos of the code for early identification and support may be undermined

· There continue to be concerns around overall accountability in terms of oversight and scrutiny of delivery; collaboration across organisations and structures is difficult and without careful accountability systems in place, it is very easy for children and services to fall through the gaps 

· More visual support and aids for navigation through the code and the system would be useful 

· There needs to be significantly more work on the section in relation to youth justice and we support the SEC and SCYJ position that further time is needed to develop the statutory framework for these provisions and that this section of the Code should not be published until these can be reflected in it.   
Questions

1. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to include disabled children and young people in the provisions on identifying children and young people, integrating education, health and care provision, joint commissioning, the local offer and providing information and advice? (Chapters 1, 2, 3 and 4)

No. 

Summary: Though we welcome that disabled children and young people have been referenced throughout the document, we continue to have concerns around the youngest children with disabilities. We believe that the inclusion of disabled children who are aged 0 to 2 is still too weak and not given sufficient prominence. Greater clarity and emphasis on the role of the local authority in securing provision for children with SEND aged 0 to 2 is needed to ensure that they are clear on their duties to support families with children with disability and/or SEN.
Specific suggestions/areas for improvement: 

· Referencing support services for children aged 0 to 2 within the home prior to paragraph 4.37 
· Expanding the section “From birth to two – early identification” in paragraphs 5.13 to 5.17 to give some of the above issues more prominence and provide more detail on the expected role of the services. 

· Before paragraph 5.33 “SEN support in the early years”, making it clear that SEN support can also be provided within the home and not just within an early years institution – and amending the following paragraphs to reflect this. 
· Paragraph 5.43 states that “Where, despite purposeful action by the setting, a child continues to make little or no progress over a sustained period, practitioners should consider involving appropriate specialists...”.  The use of the term ‘sustained period’ is imprecise and vague and could lead to wide variations. It would not, in our view, encourage a more urgent response in keeping with the need for early targeted intervention. We are also concerned that settings should only ‘consider’ involving specialists.  
· Paragraph 5.34 seems to be underplaying the possible need for an Education, Health and Care Plan by suggesting that “meeting needs through the local offer” may be more valuable to parents. We would be concerned that this would encourage local authorities to avoid assessing for a Plan in the early years. The validity of this statement would also seem to depend on the needs of the individual child. Again, this potentially undermines some of the other messages around early intervention and identification.
Full response:
· We welcome that disabled children and young people have been referenced throughout the document, while we are especially encouraged by the much clearer references to duties under the 2010 Equality Act in the Code.

· Chapters 5, 6 and 7 each helpfully include a section on the Equality Act and its application in early years, schools and further education. We believe these sections could be clearer if they emphasise the anticipatory duty to make reasonable adjustments. This will be a key point for practitioners to grasp – that support should be in place immediately and that they should not wait for the child to ‘fall behind’ and so fail to achieve good outcomes. 

· We continue to have concerns around the youngest children with disabilities. We believe that the inclusion of disabled children who are aged 0 to 2 is still too weak and not given sufficient prominence. Greater clarity and emphasis on the role of the local authority in securing provision for children with SEND aged 0 to 2 is needed to ensure that they are clear on their duties to support families with children with disability and/or SEN. This includes support from specialists, such as the teacher of the deaf or speech and language therapist to promote communication and language development. This is a critical age period, particularly for deaf children for whom early identification is well established and early intervention crucial. 
· We are equally concerned about how the Local Offer will work for parents and families of children aged 0-2. The early years section of chapter 4 fails to give meaningful coverage to this 0-2 group and offers parents and families of children with SEN in this age range very little support currently. The principles as set out in chapter 1 clearly highlight the importance of early identification and support and the importance of providing support to parents to aid their child’s development at home.  
· We believe a number of changes across the Code are necessary to ensure that local authorities are clear on the importance of their 0 to 2 services in their SEN commissioning decisions. These include: 

· Referencing support services for children aged 0 to 2 within the home prior to paragraph 4.37 
· Expanding the section “From birth to two – early identification” in paragraphs 5.13 to 5.17 to give some of the above issues more prominence and provide more detail on the expected role of the services. 

· Before paragraph 5.33 “SEN support in the early years”, making it clear that SEN support can also be provided within the home and not just within an early years institution – and amending the following paragraphs to reflect this. 

We are also concerned that the drafting of the Code in some areas undermines some of the key messages promoted elsewhere on early intervention. For example:

· Paragraph 5.43 states that “Where, despite purposeful action by the setting, a child continues to make little or no progress over a sustained period, practitioners should consider involving appropriate specialists...’  The use of the term ‘sustained period’ is imprecise and vague and could lead to wide variations. It would not, in our view, encourage a more urgent response in keeping with the need for early targeted intervention. We are also concerned that settings should only ‘consider’ involving specialists.  

· Paragraph 5.34 seems to be underplaying the possible need for an Education, Health and Care Plan by suggesting that “meeting needs through the local offer” may be more valuable to parents. We would be concerned that this would encourage local authorities to avoid assessing for a Plan in the early years. The validity of this statement would also seem to depend on the needs of the individual child. Again, this potentially undermines some of the other messages around early identification and intervention.
2. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to include children and young people in the local authority duties to provide information and advice? (Chapter 2)

Not sure. 
Summary: Overall the section is clearer, though due to lack of clarity in other chapters of the code, particularly around the youngest children with SEND and about how the code as a whole will translate into practice, the references to duties to provide information and advice are too often vague or absent. Further guidance would be necessary to ensure understanding and clear navigation of the system for both young people themselves and their families. This is particularly important with regard to the means of redress processes and information and advice that should be available to those with the youngest children with SEND aged 0-2. 
Specific suggestions/areas for improvement:
· We would also like to see a reference to means of redress in the bulleted list for point 2.16.
· We would like to see an addition to the information needed in relation to the local offer to include information broken down around specific impairment groups (point 2.3).
· Improvements need to be made particularly around information provided around the youngest children with SEND. Point 4.38 clearly demonstrates this with no reference made to support from health visitors or other agencies and no mention of reviewing children before 2. There needs to be more clarity on local authorities to deliver on the principles of the Code for this age group and to provide information and support available to children and families from birth to 25 – not from age 2 onwards.  
Full response: 
· This chapter is clear in terms of responsibility on the authority. It fully differentiates responsibility of the LA towards the different audiences - something which is especially important for older children and young people and where the needs and expected outcomes for children and their parents may differ.  Evidence from the Better Communication Research Programme highlights the importance of differing priorities held by children and young people with SLCN and their parents, therefore tailoring information to support this difference and to support access to information is very helpful. 

· It’s helpful that the code makes it clear what information must be included around joint commissioning, though we would like to see an addition to the information needed in relation to the local offer to include information broken down around specific impairment groups (section 2.3).
· Information should also be provided around areas that currently need strengthening in the code, particularly around information provided around the youngest children with SEND. Chapter 4 in particular fails to deliver on these principles for children aged 0-2 and their families. In 4.38 this is clear -  there is no reference made to support from health visitors or other agencies and no mention of reviewing children before 2. There needs to be more clarity on local authorities’ responsibility to deliver on the principles of the Code for this age group and to provide information and support available to children and families from birth to 25- not from age 2 onwards.  
· We would also like to see a reference to means of redress in the bulleted list for point 2.16. This would support parents in navigating the system and knowing where to go if they want to challenge decisions or processes.
· Reference to Early Support in this chapter is useful (though links to the Early Support pages across the Code are inconsistent and should always link via the CDC website- http://www.councilfordisabledchildren.org.uk/earlysupport).  

· Overall the section is clearer, though due to lack of clarity in other chapters of the code, particularly around the youngest children with SEND and about how the code as a whole will translate into practice, the references to duties to provide information and advice are too often vague or absent. Further guidance would be necessary to ensure understanding and clear navigation of the system. 

3. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to provide for local authorities to set out what action they intend to take in response to comments from children, young people and parents on the local offer? (Chapter 4)

No
Summary: We welcome that the revised Code has set out the accountability mechanisms more clearly and constructively, and in particular welcome the increased references to specialist commissioning and AAC services in particular. However, we continue to have serious concerns about the avenues of redress available to families and the process they could use to escalate concerns if the Local Authority response to their concern was unsatisfactory or ineffective. We also continue to have concerns about the lack of a clear system, identified leadership mechanism or accountability framework to encourage and support collaboration or joint-working in the joint commissioning process.  
Specific suggestions/areas for improvement:
· We urge the Government to make this issue of accountability and oversight of the Local Offer a key focus of the review into the accountability structures announced by Education Minister Lord Nash during the Report Stage of the Children and Families Bill in the House of Lords. 
· Further efforts should be made to highlight more clearly the local offer comment and response process to the commissioning process. Point 4.27 in particular could be strengthened in this regard by more explicitly highlighting the essential importance of sharing information generated through comments about the local offer back into the JSNA and CCG process.  
· Any additional guidance that can be provided to clarify the remits within which the “considerable freedom” that CCGs and LAs will have in how they work together would be very much welcomed in order to more clearly tie down the basic duties and responsibilities families can expect this joint working to deliver. 
Full response: 
· We welcome that the revised Code has set out the accountability mechanisms more clearly and constructively by making it clearer where the responsibilities of different services lie and how the process of JSNAs and the local offer link. We appreciate that more emphasis has been placed on the involvement of children and young people and their parents in the design of services, in particular in relation to the local offer. We are encouraged that the Code also proposes that a Designated Medical Officer is appointed by CCGs to be accountable for health services, although as this role is non-statutory we would like the Code to state this as strongly as possible. We also welcome that the responsibilities of some key bodies have been defined more clearly, including the role of Health and Wellbeing Boards in overseeing JSNAs. 
 
· Whilst we welcome the attempts made in the code to more clearly tie the local offer comment and response process to the commissioning process, such as shown in 4.27, we feel this should be strengthened further, by more explicitly highlighting the essential importance of sharing information generated through comments about the local offer back into the JSNA and CCG process.  

Helping these vital structures better understand the health needs and priorities of their local community will be particularly important for children with SLCN as many children who need services from the local offer won’t have EHCPs but will require a diverse range of interventions and support that will need to be commissioned for them. Information about what families are searching for should directly influence the JSNA process and making this clearer in this chapter would be constructive. 

· More broadly than this, however, chapter 4 in particular clearly reveals the reality of how disjointed joint commissioning will be across the country. There is no clear system, identified leadership mechanism or accountability framework to encourage and support collaboration or joint-working, which is a huge concern. This is emphasised in 3.24 where the Code states that CCGs and LAs will have “considerable freedom” in how they work together. We would like to register our concern around the potentially huge variability within the accountability structure and lack of an ultimate overseer. 
· Though there is now a statutory requirement on LAs to publish user comments and LA responses, we remain concerned that there’s no clear structure or body that young people and their families can escalate their concerns/comments to if the LA’s response is not satisfactory or effective. In addition to strengthening the code in relation to these concerns, we urge the Government to make this a key aspect of the review into the accountability structures announced by Education Minister Lord Nash during the Report Stage of the Children and Families Bill in the House of Lords. 

· The Code exposes a problem with the accountability structure for regional specialised services by stating the Secretary of State for Health is responsible for oversight rather than NHS England. This makes it clear that a specialised services lead is needed on NHS England’s board to ensure specialised services, such as AAC, are held accountable. On this note, we would like to add that we do very much welcome the frequent references to AAC services throughout the document. The expectation to include local AAC services in the Local Offer is particularly helpful – for parents and families and for the wider cause of enhancing the Hub and Spoke model that the sector has campaigned for over so many years, and was initially advocated in the Bercow Review.  
· Overall it is unclear what means of redress families would have if they felt that local authorities were ignoring feedback from parents or indeed if the local authority was failing to meet its duties more widely on the local offer. 

4. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to clarify when health and social care is to be treated as special educational provision? (Chapters 4 and 9)

Not sure 

Summary: This is an essential amendment for children and young people with SLCN and we very much welcome it. However, we feel there remain a number of ways the wording of the code needs to be strengthened to ensure the amendment is carried through into practice. We are working closely with the Royal College of Speech and Language Therapists on this issue as we have throughout the passage of the Bill and our response to this question endorses theirs. 

Specific suggestions/areas for improvement:
· We would suggest that the cross reference to Chapter 9 should refer to paragraph 9.71 as well as to paragraph 9.72. 
· We suggest that speech and language therapy should also be included in the list of special educational provision made available to schools etc in paragraph 4.39, first bullet point.  
· Section B of the table “What to include in each section of the EHC plan” needs to more clearly reflect the fact that the health or social care provision is actually special educational provision by virtue of section 21(5) of the Children and Families Act.  The second sentence could usefully be replaced with “including needs for health or social care provision that is treated as special educational provision because it educates or trains the child or young person – see paras 9.71 and 9.72”.
· In regard to paragraph 9.67, we believe that in the third bullet point the cross reference should be to paragraph 9.72 as well as to paragraph 9.71. Also paragraph 9.71 should say “must” rather than “is to” and paragraph 9.74 should say “to be” before “treated”.
· Work needs to be done to improve the sections of the Code regarding the social care services where some of the language should be tightened to ensure local authorities are not able to use loose language to minimise their responsibilities.
· The section on personal budgets is also unclear about what it means by integrated personal budgets and how this could be secured. Paragraph 9.108 talks of a ‘single integrated fund’ and a ‘single integrated budget’. The following paragraphs could be clearer on whether this means a single SEN personal budget or if it is being suggested that local authorities should go beyond and pool together funding for other needs for a wider ‘super’ personal budget. Clarity is needed here.
Full response:
· We welcome the section in paragraph 4.40 about treating speech and language therapy etc as special educational provision. 
· We would suggest that the cross reference to Chapter 9 should refer to paragraph 9.71 as well as to paragraph 9.72.  We would emphasise that it is important for the regulations for the local offer to be changed to reflect section 21(5) of the Children and Families Act. We suggest that speech and language therapy should also be included in the list of special educational provision made available to schools etc in paragraph 4.39, first bullet point.  

 

· With regards to paragraph 9.67’s table entitled “What to include in each section of the EHC plan”, section (B), the second sentence is confusing because it does not reflect the fact that the health or social care provision is actually special educational provision by virtue of section 21(5) of the Children and Families Act.  If the point is going to be made, it needs to be put slightly more fully. The sentence could be replaced with “including needs for health or social care provision that is treated as special educational provision because it educates or trains the child or young person – see paras 9.71 and 9.72”.

 

· In regard to paragraph 9.67, we believe that in the third bullet point the cross reference should be to paragraph 9.72 as well as to paragraph 9.71. Also paragraph 9.71 should say “must” rather than “is to” and paragraph 9.74 should say “to be” before “treated”. However, we welcome that the Department has introduced these changes to the document given that the amendment was made very late in the Bill’s passage.
· We believe that the sections of the Code regarding the social care services have been drafted with the right intentions although we believe some of the language should be tightened to ensure local authorities do not use the loose language to minimise their responsibilities. For example 4.15 gives a list of local partners who are required to co-operate with the LA but does not mention any early years providers and then in 4.16 only says that LAs should engage with the providers of relevant early years education. 
· The section on personal budgets is also unclear about what it means by integrated personal budgets and how this could be secured. Paragraph 9.108 talks of a ‘single integrated fund’ and a ‘single integrated budget’. The following paragraphs could be clearer on whether this means a single SEN personal budget – i.e. the drawing together of funding from education, health and social care for the purpose of addressing a special educational need. Or if it is being suggested that local authorities should go beyond and pool together funding for other needs for a wider ‘super’ personal budget. If the policy intention is the latter, then this section would benefit from more discussion of the practical implications of this and how this would be set out in section J of the Plan. 

5. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to require local authorities to include the social care services they must deliver under the Chronically Sick and Disabled person’s Act 1970 in Educational Health and Care (EHC) plans? (Chapter 9)

No. 
Paragraph 11.99 does not seem to make clear that families have the separate right to request a social care assessment and that they can also complain about a refusal to carry out an assessment. This could also be made clear within the section on the local offer. 

6. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to clarify the duties on local authorities in respect of young people over 18 with SEN. These are to consider whether a young person requires additional time, in comparison to the majority of others of the same age who do not have SEN, to complete his or her education or training, and to have regard to whether educational or training outcomes specified in an EHC plan have been achieved when considering whether or not to cease to maintain the plan? (Chapters 8 and 9)

No.
Summary: Whilst we recognise the need for the Code to emphasise that not every young person who has had an education health and care plan will stay in education beyond 19, we feel its current wording around this issue is unhelpful and unclear and does not reflect the spirit of the Act. We are concerned that there’s a significant risk that as it stands the code could serve to undermine the conditional right for young people to keep an education health and care plan beyond their 19th birthday and the ambiguous wording used in these chapters will lead to wide variations within and between local authorities.
Specific suggestions/areas for improvement:
· Point 9.148 of the Code is vague and needs improving to ensure it doesn’t lead to confusion within local authorities about the situations in which young people are entitled to continue their education. We are concerned that as it stands it serves to undermine the principle of effective SEN support up to 25.
· We firmly believe that the Code does not adequately explain what it means to “complete or consolidate…learning” (9.148) or how a local authority could, with any consistency, decide whether a young person requires “additional time, in comparison to the majority of others of the same age who do not have SEN, to complete his or her training” (9.152).
· Whether a young person wishes to stay on in education and training, whether the education and training outcomes set out in the EHC plan have been achieved, and whether remaining in education and training will allow these outcomes to be achieved should be the only tests of whether a plan will continue. The wording in the above mentioned points should be changed to reflect this more clearly.
Full response: 
· We do not believe that the Code provides adequate clarity in this area and are concerned that the Code may undermine the amendments made to the Children and Families Bill removing the duty to ‘have regard to age’ previously placed on local authorities. In particular we are concerned by paragraph 9.148 of the Code which states:

‘’There is no entitlement to continued support or an expectation that those with an EHC plan at age 18 must be allowed to remain in education or training from age 19 to 25.’’

· We believe that there is a conditional right for young people to keep an education health and care plan beyond their 19th birthday. This right is conditional on a number of factors which are clearly set out in the code, including whether or not the young person wishes to remain in education and training and whether the local authority deems it appropriate for them to do so in order to meet the education and training outcomes set out in the plan. We recognise the need for the Code to emphasise that not every young person who has had an education health and care plan will stay in education beyond 19. However, the above wording is not clear and will create confusion for local authorities. In addition it does not reflect the spirit of the Act.

· Furthermore, we believe that the language used to describe the conditions in which plans should be finished post-19 remain unhelpfully imprecise. In particular we firmly believe that the Code does not adequately explain what it means to “complete or consolidate…learning” (9.148), or how a local authority could, with any consistency, decide whether a young person requires “additional time, in comparison to the majority of others of the same age who do not have SEN, to complete his or her training” (9.152).

· There is no set standard of education or training achieved by all young people by the end of their time in compulsory education and training. This will differ widely from young person to young person even in the case of young people without SEN. Therefore it is very difficult to see what, in practice, the ‘completion’ or ‘consolidation’ of learning means. We are very concerned that the ambiguity of this wording will lead to wide variations within and between local authorities. 
· We believe that whether a young person wishes to stay on in education and training, and whether the education and training outcomes set out in the plan have been achieved, and whether remaining in education and training will allow these outcomes to be achieved should be the only tests of whether a plan will continue. This will then allow local authorities, with appropriate best practice guidance in time, to set sensible and appropriate educational and training outcomes for young people who are preparing for adulthood which do not presume that they will stay in education indefinitely.

7. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to include young offenders in assessment and planning duties that are broadly similar to those for other children and young people? (Chapter 10)

No.

Summary: In its current form the information on this issue outlined in the Code is not able to adequately reflect the policy intention of the new provision and the assessment and planning duties. We also have some concerns about how youth justice is reflected in the Code more widely than in chapter 10 and in particular feel that chapters 9 and 11 need to be improved with regard to how they interact with this section of the Code; it will be essential that these are reviewed in line with changes made to chapter 10 if this happens at a later date. We have highlighted these in our full answer below.  
Specific suggestions/areas for improvement: We support the SEC and SCYJ position on this issue and propose that over the coming months the Departments work with the sector to consider the options for how the assessment and planning duties can best be carried out in the secure estate and how these should differ or replicate the approach for all other children and young people with SEN in good time for implementation of this aspect of the reforms in April 2015. In our answer below we detail some key concerns we have currently in particular with this section of the Code.
 
Full response:
We very much welcome that the Code has recognised the substantial changes to the legislation made late in the passage of the Bill that allow EHC Plans to be eligible in youth justice settings, as well as assessments for Plans to take place. However, it is not able to adequately reflect the policy intention of the new provision and the assessment and planning duties because regulations have not yet been prepared (which will contain the details). This means that the current draft of the Code includes ‘should’ for local authorities in regard to assessment and planning which could be significantly strengthened to ‘must’ if regulations were prepared.

We therefore support the SEC and SCYJ position on this issue and propose that over the coming months the Departments work with the sector to consider the options for how the assessment and planning duties can best be carried out in the secure estate and how these should differ or replicate the approach for all other children and young people with SEN in good time for implementation of this aspect of the reforms in April 2015. 

Below we outline some of our key concerns with the Code currently but support the position that additional time needs to be taken to act on these and other issues raised in colleagues’ responses to the youth justice application of this legislation.
· There is a glaring omission of reference to the age restrictions on provisions for young people in custody with SEND.  The code consistently refers to 0-25 but this does not apply to those over 18 in youth justice settings.  More information is essential here, and specific and strong information is required to ensure that settings know of signposting and referral systems and other agencies to work with in the event that a young person in custody transfers to the adult justice system.
· Without regulations underpinning the Code, there is no way the process will work in practice. We would suggest that section 10.63 be amended to ‘must’ if possible under the framework. Clear timescales will be essential especially as young people spend varying lengths of time in settings so clarity on process is vital.  With reference to SLCN specifically in the youth custody population, it has often gone unidentified until their interaction with a YOT and this makes timely support for their needs really important. 
· The code also needs to state where professional advice should be involved in the assessment process, particularly in regards to assessments when young people leave custody as this is not clear. It is not clear who is able to make the judgements the Code recommends or who they apply to and when.

· The code also needs to do more to explain the obscure legal language that provision must be as “close as possible” in secure settings if it cannot be provided due to the nature of the setting. If there is no further explanation about what is and is not “appropriate” / “possible” provision, then confusion is certain to reign and ultimately could result in seeking resolution through the courts, which is an unwelcome scenario. Alternatively, this lack of clarity may just result in the young person not getting the provision that will support them best, an outcome totally opposed to the intention of these reforms. 

· 10.56 and 10.59 need to include YOT/ YOT Manager on the list of people who can request an EHCP assessment for a young person. Given the high prevalence of SEN (particularly SLCN) that has frequently gone unrecognised before young people have ongoing intervention with a YOT, this is an essential body to add to the list. These young people are amongst those who are likely to have a history of disrupted education placements, often with the consequence of inadequate collection of relevant evidence to support an assessment of SEN, including limited involvement by external professionals (Education Psychologist etc). The organisation highly likely to have identified needs indicative of SEN is the YOT. The need for inclusion of the YOT as a party who can initiate a specific request for assessment for an EHC plan is even more relevant with the imminent introduction of ASSET Plus which includes the SLCN/Neuro disability screening. 

· Whilst it is appropriate that the YOT are directly involved as a useful conduit and is a key point of contact between Custody and the Home LA, point 10.73 needs to be strengthened so that it is specified that if the young person has an EHC the Local Authority will need to discuss the provision directly with the detained person’s custodial establishment or education provider. The YOT do not have a legal responsibility that correlates to approving the provision and there is significant room for discrepancy in interpretation of a provision potentially leading to false conclusions on appropriateness. These points reflect the expectations laid out in the Apprenticeship, Skills, Children and Learning Act 2009 – but go further and risk muddling responsibilities and clear lines of communication between those directly responsible for Education provision in custody/community.

· Though the focus in 10.58 on sharing information is to be welcomed, it doesn’t provide support or hope to the many offenders who in many cases will not have been in any education setting for some time but who may well have significant SEN. We know that upwards of 60% of young offenders have SLCN and the vast majority of these will never have had their need identified. It should be made clear that where an assessment tool has picked up SEN not reflected in the young person’s historical educational records, this is not necessarily indicative that their need has not been long term and persistent and affected them significantly, rather that it has never been identified and adequate support never offered to the young person. 
· We would recommend that SLCN identification be a key part of any assessment as there are around 60% of all young people in the youth justice system with SLCN, the majority of which are unidentified.  A useful reference here would be the “Healthcare standards for children and young people in secure settings” produced in 2013 and led by RCPCH on behalf of the YJB and in consultation with a wide body of stakeholders including the Communication Trust.  
· We believe the Code should state the principles behind the Individual Learning Plans that the Ministry of Justice pledged that young people will be expected to achieve while in custody, as part of their proposals to transform youth custody.  This needs to be stated so those that do not have plans but still have needs – such as SLCN – are supported effectively while in custody. Chapter 10 of the Code needs to align with what the Government promised in its response to the ‘Transforming Youth Custody Consultation’.  
· Overall this section also would benefit from signposting and referencing to existing good practice in the support of young people in custody.  For example, pages 201-202 and 205 would benefit from referring settings to “Healthcare standards for children and young people in secure settings” for information on assessment processes and tools and to encourage consistency of approach that the development of these standards aimed to achieve.  
· Youth justice issues that have relevance to the code more broadly than chapter 10:
· The provision outlined for young people who have identified SEN and need support, but won’t have a plan, is particularly weak throughout Chapter 10.  There’s no information provided about how youth justice settings will need to work with, input to and use the local offer for example. As stated in 10.59 all those entering the youth justice system who haven’t been assessed in the preceding 6 months will be entitled to an EHC assessment- if this assessment identifies SEN but doesn’t require the young person to be given a plan, how will these needs be supported and what is the requirement on the setting to meet them? This must be clarified in the Code both in this chapter and across chapter 4 and in any supporting guidance issued. 
· Chapter 11 on mediation is very weak on its application to young offenders. 11.33 refers users back to points 10.63- 10.66 but these sections provide no concrete insight into how concerns about challenges to an EHC (or lack of one) in custody will be addressed, or likewise if there is a refusal to assess how a challenge can be taken forward. This must be strengthened in both chapter 11 and 10 and be consistent. 
· Chapter 9 – 9.11 and 9.47 we argue that any history of offending behaviour should be taken into consideration when considering assessing for an EHC plan. Given the incredibly high prevalence of SEN and SLCN in particular amongst young people in contact with the Youth Justice System, any history of offending should be seen as a statistically significant weighted factor tipping the Local Authority consideration towards carrying out an assessment. Those considering if an EHC assessment is necessary will be unaware of this history unless information is routinely sent to YOTs in respect of those young people who are aged 10 and over. Therefore in relation to both 9.11 and 9.47, there should be a requirement for notification to (9.11) and a request for advice and information from (9.47) the Youth Offending Team. Currently this is absent from the list in 9.11 and in 9.47 it is included as an optional extra for consideration. 
· Under identification and consequently the potential for timely early intervention is still a consistent factor in cases that enter the youth justice system. The potential cost of missed opportunities through under identification and lack of provision in the short term leading to significant longer term cost is well documented and quantified in a case study in the Audit Commission Report from 2004, which highlighted that as much as £140,000 could be saved through prompt identification and support per individual case.  
8. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to extend disagreement resolution arrangements and mediation to health and social care as well as education? (Chapter 11)

No. 
Summary: The information provided around mediation processes in chapter 11 is poor and often confusing. It is also particularly weak with regard to its application for young people in the youth justice system.
Specific suggestions/areas for improvement: 

· Paragraphs 11.13, 11.14 and 11.19 are particularly confusing and are overly long. Education, health and social care should be separated out.

· The diagram on p212 and 213 is also unclear – the ‘flow’ of the decisions and how different scenarios would apply here is not apparent
· 11.33 and its application to young people in youth justice systems refers the reader back to 10.63-10.66 in chapter 10, which have no concrete information about how mediation should work in youth custody.

Full response: 
· We find the text on mediation to be difficult to follow. Paragraphs 11.13, 11.14 and 11.19 are particularly confusing and are overly long. We believe the Code would be clearer if it focused first on the mediation arrangements for education before outlining separately the issues around health and social care. Currently, these are conflated together and so the paragraphs do not flow well. 

· The diagram on p212 and 213 is also unclear – the ‘flow’ of the decisions and how different scenarios would apply here is not apparent. 

· Chapter 11 is also very weak on its application to young offenders. 11.33 refers users back to points 10.63- 10.66 but these sections provide no concrete insight into how concerns about challenges to an EHC (or lack of one) in custody will be addressed, or likewise if there is a refusal to assess how a challenge can be taken forward. This must be strengthened in both chapter 11 and 10 and be consistent.
9. The consultation asked respondents whether the draft Code of Practice was clearly written and easy to understand and whether it was clear from the structure where to find information needed. While there was considerable support for the format and layout, there was also significant comment as follows:

· a need for easier navigation, with paragraph numbers and key information highlighted

· a call for more illustrative examples of professional best practice and case studies

· a need for greater accessibility for children, young people and parents

· a clear demand for guidance materials tailored to specific audiences

· a need to explain the statutory duties more clearly.

The Code has been revised as follows:

· each chapter starts with a summary of what it covers and sets out the relevant legislation

· the key principles which apply across the Code, such as involving children, young people and parents and references to Equality legislation have been moved to an early chapter which focuses on principles

· content for early years, schools and further education has been moved into separate chapters, with an additional chapter focused on preparing for adulthood

· supplementary guides will also be produced for young people and also for parents setting out what the Code means for them and other web-based guides will highlight the key parts of the Code, relevant to different groups of professionals who need to have regard to it

· sources of good practice will also be referenced for practitioners.

Do changes to the Code, and the plans to produce supplementary materials, address the responses to the main consultation on clarity, layout and accessibility?

No. 
Summary: We welcome the added detail provided in this revised code but would like to see further layout amends including use of colour coding, more visual supports and examples involving real scenarios to increase accessibility of the code. We’re particularly pleased that the early years, schools and further education sections have been broken down into separate chapters but have serious concerns about some of the information provided or in some cases, not provided in these chapters. 
In particular we highlight concerns over:

- A lack of information for the 0-2 age range, a continued lack of clarity around the application of the graduated approach for schools
- The need to highlight the importance of high quality teaching as it is across the Code more robustly in chapter 6
- A lack of clarity around the way schools will be required to report on SEN data going forwards

- A lack of focus on the role of resource units in mainstream provision 

- Concerns that the FE chapter is not strong enough it its statutory requirements. 
Specific suggestions/areas for improvement: 
· Increased use of colour coding, more visual supports and examples involving real scenarios across the Code to improve accessibility

· an executive summary or guide for each type of user of the code, such as parent, SENCO, commissioner, specialist etc would be an effective way of making the document  accessible for each target group
· Paragraph 4.38, relating to the local offer, does not reference 0-2 support or how children’s needs may be reviewed before the 2 year old check, or the support that might be available for them – this should cross reference with paragraph 5.54. 

· Paragraph 5.48 currently suggests that childminders, either individually or attached to an agency, identify/or be their own SENCO potentially with no requirement for qualifications, knowledge or experience. This is a lost opportunity to encourage the largest section of the early years to support 0-2s in terms of early identification for SLCN. It should say that they should seek to gain qualifications to help identify and support children with SEN as would be expected of a SENCO in any other setting.
· Stronger reference should be made to high quality teaching in the overarching introductory bullet points 6.3 - 6.7
· Schools need clearer information around triggering the graduated response and how it fits with identification processes. We argue that more concrete information needs to be provided in the code for schools around this to ensure it fulfils the intention of the policy. 

· It is not clear how schools will report on information for their pupils with SEN. Will reporting through the school census continue to be around the current categories of SEND or will this change to the four broad areas of need? If the latter, this has significant implications for how we capture prevalence and measure progress of children with different types of impairment, potentially impacting on service planning and delivery and measurement of progress.
· Most children with SEN and disabilities are educated in the mainstream including significant numbers in resource bases which play a crucial role and it is important that this is recognised in the Code. Reference to resource bases needs to be strengthened across the code and in chapter 6 specifically. 
· The lack of ‘must’ statements in the Code in chapter 7 is significant and the statutory guidance seems weaker in its application in these vital settings. This needs to be strengthened to give the code the impact it needs to have in these vital settings. 

Full response:


· Overall we are pleased to see a lot more content and detail but disappointed there are still limited numbers of visual supports/tables/flowcharts to make the document more accessible. Those that are included are mostly very helpful and the Code would benefit from more visual support. In particular we’d recommend that colour coding could be helpfully used in the document to make it more accessible to practitioners and parents alike and to facilitate easier signposting to relevant sections. 

· We believe that the accessibility of the language is good, and that the document is in the main   clearly written at level understandable for most intended audiences, though we have reservations about how confident parents will feel with engaging with some aspects of the Code and its language. In particular it’s noted that some parents may themselves have learning difficulties or additional needs and information should be included about what support there is for them to engage with the Code for their children.  

· We welcome that the latest draft used good examples of definitions and has broken down walls of text into easier-to-digest chunks. We feel where they are used (3.30 for example), examples involving actual children or families are really helpful and make the code more accessible. We’d very much welcome more examples like these. However, we’d like to highlight that the mention of a particular product in 9.43 (the Picture Exchange Communications System) is inappropriate for Governmental statutory guidance to reference and should be removed as it is a commercial product. We’d instead suggest replacing this reference with “a method of AAC (augmentative and alternative communication)”.  A reference to the freely available guide “Other ways of speaking" could be helpful here. 
· However, the format of the Code remains a weakness because it is still trying to address multiple audiences in one document and as a result inevitably becomes a muddle. A parent, a service user, as service provider or a commissioner will have difficulty referring to the document with ease and while the Code serves as a universal reference tool this will remain the case. We suggest that an executive summary or guide for each type of user, such as parent, SENCO, commissioner, specialist, etc would be an effective way of making the document accessible for each target group and would be particularly helpful given the very tight window all these groups will have to get to grips with the document before implementation begins in September 2014.

· We particularly welcome however the revised draft’s break down of settings into separate chapters in 5, 6 and 7. With the additional detail and space given to the different settings we feel there are some significant ways each needs to be strengthened. 

Chapter 5- Early Years

· Though we recognise that some effort has been made around support for 0-2 year olds in the Code with the new sections introduced to expand the guidance on early years support in this chapter, we feel strongly that the detail for how 0-2s are covered is still considerably lacking. 
· As the Government is aware, early intervention and timely support for those who are identified very early (deaf children for example, who are usually identified at birth) is essential to addressing SLCN. For this reason the code needs to be clearer on how families of children aged 0-2 can receive support during these absolutely crucial early years across the document as a whole and in chapters 4 and 5 in particular. Support for parents needs to be available from diagnosis and seamlessly integrated with on-going support from 3 years.

Principally in regards to early years support we welcome: 
· The reference to the Equality Act specifically in chapter 5 where we feel it will be especially important to be highlighted in regard to its application in PVI early years settings.  

· Recognition in Chapter 5 of the need for joint commissioning in the early years to ensure services are available.

· Recognition of the centrality of parents’ views and involvement in chapter 4.
· Paragraph 5.14 making it clear that health bodies should advise parents of the educational and VCS support available to young children.  
· Paragraph 5.54 on funding helping to make the case for higher rates for providers who support EY children with SEN.
· The clarification of the role of the Area SENCO and the recommendation that they should “consider how they work with and provide advice to childminder agencies and their registered providers in supporting children with SEN” – as called for by the Trust.

· The reference to the usefulness of the EYFSP in relation to children with SEN.

However we have the following concerns about how early years support is reflected throughout the document:

· Paragraph 4.38, relating to the local offer, does not reference 0-2 support or how children’s needs may be reviewed before the 2 year old check, or the support that might be available for them – this should cross reference with paragraph 5.54. 

· Paragraph 5.48 currently suggests that childminders, either individually or attached to an agency, identify/or be their own SENCO potentially with no requirement for qualifications, knowledge or experience. This is a lost opportunity to encourage the largest section of the early years workforce to support 0-2s in terms of early identification for SLCN. It should instead say that they should seek to gain qualifications to help identify and support children with SEN as would be expected of a SENCO in any other setting.
· The revised code references the ‘Early years outcomes’ document as a guide to typical development, rather than ‘Developmental Matters’ – the more comprehensive document explaining what settings and individuals can do to support children.

We’ve outlined our concerns further in previous questions and are determined to ensure that this revised draft doesn’t miss a vital opportunity to significantly improve SEN provision for families of children in the crucial 0-2 age range. 

Chapter 6- Schools

· Chapter 6 again is welcome as a more detailed, stand alone chapter for this essential audience. We welcome the focus on high quality teaching that comes across in the Code as a whole and in particular welcome the inclusion of a powerful line about its central importance in 1.24 chapter 1 – “special educational provision is underpinned by high quality teaching and is compromised by anything else” -  and through chapter 3. However we feel that this focus is oddly not emphasised as powerfully in chapter 6 where it is perhaps most crucial and we’d like to see high quality teaching referenced in the overarching introductory bullet points 6.3 - 6.7. 

· We have real concerns about the practical implications of the code for all children with SEND as there remains a lack of clarity around how the code and reforms as a whole will be put into practice. The way the graduated approach is explained in the Code is not clear; it is difficult to see how the SEN support category will work and how this then links to children who need an EHCP.  

· The trigger for the graduated response remains unclear and it’s not clear whether it comes into effect once a child has been identified or whether this is the ‘assess’ stage in the approach. There are no clear processes for identification and how this links to the code, to timeframes or process of how this graduated response will work in practice.

· With more clarity, schools would see how they could refer to Government commissioned resources, such as those provided by the Communication Trust and in this regard we’d appreciate specific mention as in the previous draft code. Getting the new approach to the graduated approach right is particularly important for children with SLCN, many of whom will no longer be eligible for an EHCP. We’ve had feedback from practitioners that indicate clearly that schools actually want something graduated that has really clear stages, not a flexible cycle that will vary greatly across postcodes. Replacing school action/school action plus with such a cycle is leaving schools struggling to know when to up the targeted input and get external support and risks losing one of the messages of the code around not waiting for failure before taking positive action.
· These difficulties are exacerbated by a lack of clarity about how the Code and reforms as a whole will be put into practice in relation to changes in school accountability and curriculum measures.  In addition, it is not clear how schools will report on information for their pupils with SEN. Will reporting through the school census continue to be around the current categories of SEND or will this change to the four broad areas of need? If the latter, this has significant implications for how we capture prevalence and measure progress of children with different types of impairment, potentially impacting on service planning and delivery and measurement of progress. Clarity on this is absolutely essential and we’ve contacted the Department separately about this specific issue. 
· Chapter 6 and indeed the Code more widely, make no specific reference to the role and status of resource bases or units within mainstream schools. Most children with SEN and disabilities are educated in mainstream settings including significant numbers in resource bases which play a crucial role and it is important that this is recognised in the Code. There are concerns that academies are in some cases reluctant to maintain these resource bases after changing from maintained status and this is a concern not addressed in the code. There is an omission around the role of additional resource provision whether on the school site or separate. A focus on inclusive practice and integrated education is central to the principles of the Code and this omission risks undermining this commitment and this form of provision which is effective and relied on by many pupils with SEN. 

Chapter 7- Further Education

· Again, whilst we welcome the intention of the changes to chapters 8 and 9, the overall impression given by their style and content is that these chapters are too narrative and contain many fewer statutory requirements than chapters 5 and 6. This has the effect of making the statutory guidance seem weaker in its application in these vital settings. This is particularly concerning given that for many of these institutions the reforms require a major sea change. 
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